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A Quote… 

 
 “The answer is radio spectrum. Not the most “visible” 

part of the digital agenda – but in many ways one of the 
most significant. Because every kind of wireless 
communication relies, in one way or the other, on 
intelligently using the public resource of radio spectrum.”  

 
 EU Commissioner Kroes’ words on her blog  

commenting the final acceptance vote  
in the EP for the Radio Spectrum Policy Programme  



Overview 
 Electronic Communications Networks and 

Services Framework Package/Regulation 
(ECFR) 2002 / 2009  

 
Legal Basis for EU Action  
Actors Involved 
Key Provisions for RS in the ECFR  
The RS Management Provision  
    Art. 8a Dir. 2002/21 

    The RSPP (Radio Spectrum Policy Programme) Decision 



Competency: Art. 114 TFEU? 
• RS Management  competence of the MS in 

principle as there is no specific legal base for RS 
management in Treaties 

• However: single market for services using RS – 
enter: the EU and proposed harmonization  

• But: necessary for creation of improvement of 
single market  
 
 will remain a conflict area 



Actors: a few around… 
• ITU  CEPT MS   NRA 

 RSC  RSPG COMM 
• ITU: we heard about it 
• MS: their competency, at least in principle 
• CEPT: forum for European (more than EU) 

coopeation and coordination between MS and 
their NRAs, closely linked with EU and COMM 

• RSC = Radio Spectrum Committee 
• RSPG = Radio Spectrum Policy Group  



Key provisions in ECFR 
• Lengthy recitals concerning RS in amending 

Directive 2009/140: 
• (24) Radio frequencies should be considered a scarce public resource that has an important public and market value. It is in the public interest that spectrum 

is managed as efficiently and effectively as possible from an economic, social and environmental perspective, taking account of the important role of radio 
spectrum for electronic communications, of the objectives of cultural diversity and media pluralism, and of social and territorial cohesion. Obstacles to its 
efficient use should therefore be gradually withdrawn.  

• (25) Radio spectrum policy activities in the Community should be without prejudice to measures taken at Community or national level, in accordance with 
Community law, to pursue general interest objectives, in particular with regard to content regulation and audiovisual and media policies, and the right of 
Member States to organise and use their radio spectrum for the purposes of public order, public security and defence. 

• (26) Taking into account the different situation in Member States, the switchover from analogue to digital terrestrial television would, as a result of the superior 
transmission efficiency of digital technology, increase the availability of valuable spectrum in the Community (known as the ‘digital dividend’). 

• (27) Before a specific harmonisation measure under Decision No 676/2002/EC of the European Parliament and of the Council of 7 March 2002 on a regulatory 
framework for radio spectrum policy in the European Community (Radio Spectrum Decision)(1)  

• OJ L 108, 24.4.2002, p. 1. (1) is proposed, the Commission should carry out an impact assessment on the costs and benefits of the proposed measure, such as 
the realisation of economies of scale and the interoperability of services for the benefit of consumers, the impact on efficiency of spectrum use, or the 
demand for harmonised use in the different parts of the European Union. 

• (28) Although spectrum management remains within the competence of the Member States, strategic planning, coordination and, where appropriate, 
harmonisation at Community level can help ensure that spectrum users derive the full benefits of the internal market and that EU interests can be effectively 
defended globally. For these purposes, where appropriate, legislative multiannual radio spectrum policy programmes should be established to set out the 
policy orientations and objectives for the strategic planning and harmonisation of the use of radio spectrum in the Community. These policy orientations and 
objectives may refer to the availability and efficient use of radio spectrum necessary for the establishment and functioning of the internal market and may also 
refer, in appropriate cases, to the harmonisation of procedures for the granting of general authorisations or individual rights of use for radio frequencies 
where necessary to overcome barriers to the internal market. These policy orientations and objectives should be in accordance with this Directive and the 
Specific Directives. 

• (29) The Commission has indicated its intention to amend, before the entry into force of this Directive, Commission Decision 2002/622/EC of 26 July 2002 
establishing a Radio Spectrum Policy Group(2)  

• OJ L 198, 27.7.2002, p. 49. (2) in order to provide a mechanism for the European Parliament and the Council to request opinions or reports, either orally or in 
writing, from the Radio Spectrum Policy Group (RSPG) on spectrum policy relating to electronic communications, and in order for RSPG to advise the 
Commission on the proposed content of the radio spectrum policy programmes. 

• (30) The spectrum management provisions of this Directive should be consistent with the work of international and regional organisations dealing with radio 
spectrum management, such as the International Telecommunications Union (ITU) and the European Conference of Postal and Telecommunications 
Administrations (CEPT), so as to ensure the efficient management of and harmonisation of the use of spectrum across the Community and between the 
Member States and other members of the ITU. 



• (31) Radio frequencies should be managed so as to ensure that harmful interference is avoided. This basic concept of harmful interference should therefore 
be properly defined to ensure that regulatory intervention is limited to the extent necessary to prevent such interference. 

• (32) The current spectrum management and distribution system is generally based on administrative decisions that are insufficiently flexible to cope with 
technological and economic evolution, in particular with the rapid development of wireless technology and the increasing demand for bandwidth. The undue 
fragmentation amongst national policies results in increased costs and lost market opportunities for spectrum users, and slows down innovation, to the 
detriment of the internal market, consumers and the economy as a whole. Moreover, the conditions for access to, and use of, radio frequencies may vary 
according to the type of operator, while electronic services provided by these operators increasingly overlap, thereby creating tensions between rights 
holders, discrepancies in the cost of access to spectrum, and potential distortions in the functioning of the internal market. 

• (33) National borders are increasingly irrelevant in determining optimal radio spectrum use. Fragmentation of the management of access to spectrum rights 
limits investment and innovation and does not allow operators and equipment manufacturers to realise economies of scale, thereby hindering the 
development of an internal market for electronic communications networks and services using radio spectrum.  

• (34) Flexibility in spectrum management and access to spectrum should be increased through technology and service-neutral authorisations to allow 
spectrum users to choose the best technologies and services to apply in frequency bands declared available for electronic communications services in the 
relevant national frequency allocation plans in accordance with Community law (the ‘principles of technology and service neutrality’). The administrative 
determination of technologies and services should apply when general interest objectives are at stake and should be clearly justified and subject to regular 
periodic review. 

• (35) Restrictions on the principle of technology neutrality should be appropriate and justified by the need to avoid harmful interference, for example by 
imposing emission masks and power levels, to ensure the protection of public health by limiting public exposure to electromagnetic fields, to ensure the 
proper functioning of services through an adequate level of technical quality of service, while not necessarily precluding the possibility of using more than 
one service in the same frequency band, to ensure proper sharing of spectrum, in particular where its use is only subject to general authorisations, to 
safeguard efficient use of spectrum, or to fulfil a general interest objective in conformity with Community law. 

• (36) Spectrum users should also be able to freely choose the services they wish to offer over the spectrum subject to transitional measures to deal with 
previously acquired rights. On the other hand, measures should be allowed which require the provision of a specific service to meet clearly defined general 
interest objectives such as safety of life, the need to promote social, regional and territorial cohesion, or the avoidance of the inefficient use of spectrum to be 
permitted where necessary and proportionate. Those objectives should include the promotion of cultural and linguistic diversity and media pluralism as 
defined by Member States in conformity with Community law. Except where necessary to protect safety of life or, exceptionally, to fulfil other general interest 
objectives as defined by Member States in accordance with Community law, exceptions should not result in certain services having exclusive use, but should 
rather grant them priority so that, in so far as possible, other services or technologies may coexist in the same band. 

• (37) It lies within the competence of the Member States to define the scope and nature of any exception regarding the promotion of cultural and linguistic 
diversity and media pluralism. 

• (38) As the allocation of spectrum to specific technologies or services is an exception to the principles of technology and service neutrality and reduces the 
freedom to choose the service provided or technology used, any proposal for such allocation should be transparent and subject to public consultation. 

• (39) In the interests of flexibility and efficiency, national regulatory authorities may allow spectrum users freely to transfer or lease their usage rights to third 
parties. This would allow spectrum valuation by the market. In view of their power to ensure effective use of spectrum, national regulatory authorities should 
take action so as to ensure that trading does not lead to a distortion of competition where spectrum is left unused. 

• (40) The introduction of technology and service neutrality and trading for existing spectrum usage rights may require transitional rules, including measures to 
ensure fair competition, as the new system may entitle certain spectrum users to start competing with spectrum users having acquired their spectrum rights 
under more burdensome terms and conditions. Conversely, where rights have been granted as a derogation from the general rules or according to criteria 
other than those which are objective, transparent, proportionate and non-discriminatory with a view to achieving a general interest objective, the situation of 
the holders of such rights should not in an unjustified manner be to the detriment of their new competitors beyond what is necessary to achieve that general 
interest objective or another related general interest objective. 



Key provisions in ECFR 
• Article 8 Policy objectives and regulatory principles 
• Article 8a Strategic planning and coordination of 

radio spectrum policy 
• Article 9 Management of radio frequencies for 

electronic communications services 
• Article 9a Review of restrictions on existing rights 
• Article 9b Transfer or lease of individual rights to 

use radio frequencies 
 

• and new definitions in Art. 2 



One example: Art. 9 
1. Taking due account of the fact that radio frequencies are a public good that has 

an important social, cultural and economic value, Member States shall ensure 
the effective management of radio frequencies for electronic communication 
services in their territory in accordance with Articles 8 and 8a. They shall ensure 
that spectrum allocation used for electronic communications services and 
issuing general authorisations or individual rights of use of such radio 
frequencies by competent national authorities are based on objective, 
transparent, non-discriminatory and proportionate criteria. 

 In applying this Article, Member States shall respect relevant international 
agreements, including the ITU Radio Regulations, and may take public policy 
considerations into account. 

2. Member States shall promote the harmonisation of use of radio frequencies 
across the Community, consistent with the need to ensure effective and efficient 
use thereof and in pursuit of benefits for the consumer such as economies of 
scale and interoperability of services. In so doing, they shall act in accordance 
with Article 8a and with the Decision No 676/2002/EC (Radio Spectrum 
Decision). 



One example: Art. 9 
3. Unless otherwise provided in the second subparagraph, Member 

States shall ensure that all types of technology used for electronic 
communications services may be used in the radio frequency bands, 
declared available for electronic communications services in their 
National Frequency Allocation Plan in accordance with Community 
law. 

 Member States may, however, provide for proportionate and non-
discriminatory restrictions to the types of radio network or wireless 
access technology used for electronic communications services 
where this is necessary to: 

… 



Goals and Objectives 
• Use of RS shall 
• Be efficient 
• Allow flexible use  
• Make available RS through less rigidity 
• Contribute to EU goals  

– (overcome digital divide, Digital Agenad, Europe 2020…) 
• Reach goals inter alia by  
• General authorizations 
• Trading possibility  
• Harmonization where appropriate 



Another example: Art. 8a 
• 1. Member States shall cooperate with each other and with the 

Commission in the strategic planning, coordination and harmonisation 
of the use of radio spectrum in the European Community. To this end, 
they shall take into consideration, inter alia, the economic, safety, 
health, public interest, freedom of expression, cultural, scientific, social 
and technical aspects of EU policies as well as the various interests of 
radio spectrum user communities with the aim of optimising the use of 
radio spectrum and avoiding harmful interference. 

• 2. By cooperating with each other and with the Commission, Member 
States shall promote the coordination of radio spectrum policy 
approaches in the European Community and, where appropriate, 
harmonised conditions with regard to the availability and efficient use 
of radio spectrum necessary for the establishment and functioning 
of the internal market in electronic communications. 



Another example: Art. 8a 
• 3. The Commission, taking utmost account of the opinion of the 

Radio Spectrum Policy Group (RSPG), established by Commission 
Decision 2002/622/EC of 26 July 2002 establishing a Radio Spectrum 
Policy Group [], may submit legislative proposals to the European 
Parliament and the Council for establishing multiannual radio spectrum 
policy programmes. Such programmes shall set out the policy 
orientations and objectives for the strategic planning and harmonisation 
of the use of radio spectrum in accordance with the provisions of this 
Directive and the Specific Directives. 

• 4. Where necessary to ensure the effective coordination of the interests 
of the European Community in international organisations competent in 
radio spectrum matters, the Commission, taking utmost account of the 
opinion of the RSPG, may propose common policy objectives to the 
European Parliament and the Council. 
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